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OPINION



On February 24, 1995, plaintiff, Largent Contracting, Inc.,' filed its complaint againg
Dement Construction Company, a Tennessee corporation, and Fayette County, Tennessee, alleging
in substance that defendant, Dement, negligently deposited alargeamount of broken concrete from
the Highway 64 road bed on plaintiff’ s property without permission. When due demand was made
to have the debrisremoved, defendantsdid not do so, and plantiff aversthat pursuant to defendant-
Dement’s contract for the work on Highway 64 it was responsible for properly disposing of the
material. Plaintiff also assertsthat the defendants actions have caused it to suffer damages of loss
of use of his property for approximately two years, losing sale value of a proposed sale of the
property, for the expense incurred in removing the concrete, and that the actions of the defendants
constituted a temporary nuisance which resulted in these damages.

In response to the complant, defendant, Fayette County, filed a“Motion to Dismiss or to
Strike,” asserting that the complaint failsto state a claim upon which relief can be granted and, in
addition to moving to strike ceatain paragraphs of the complant, the county fully answered the
complaint by joiningissuethereon. Thepleading further statesthat the plaintiff agreed to the storage
of the riprap upon its property, that the storage was done with his consent, and that if plaintiff
incurred any damages, it was because of its actions. Defendant, Dement, filed an answer andthird
party complaint inwhichit denied thematerial allegationsof the complaint and joinedissuethereon.
Dement further stated that it was not responsible for the disposal of the broken concrete from the
road bed, and that it contracted withasubcontractor, T J& L Construction Company, to removeand
dispose of the concrete material. The answer further averred that arrangements were made by
T J& L with Fayette County for Fayette County to teke charge of thematerial, and that Fayette
County thereupon handled the disposal of the material by obtaining consent from plaintiff for the
storage thereof. Initsthird party complaint, Dement suesT J& L by virtue of its contract whereby
T J& L wasits subcontractor to handle the removal of the debris and to dispose of same. In
addition, Dement relies upon the indemnity clause wherein T J& L agrees to indemnify Dement
for any claims resulting from the subcontract. T J& L answered the third party complaint by
denying the material allegations against it and affirmatively aversthat it performed its duties under
the contract withDement. T J& L also avers that Fayette County wanted the broken concretefor
later use in its various governmental projects and agreed to take the concrete and dispose of same
properly. TJ& L asofiled athird party complaint against Fayette County seekingrelief if TJ& L
is held liable on the third party complaint filed by Dement because of Fayette County’ sfailure to
conform to their agreement.

Fayette County responded to T J& L’sthird party complaint with an answer denying the
material allegations of thethird party complant againstit. Fayete County affirmatively stated that
T J& L’s complaint is barred by the statute of limitations, the statute of frauds, and that they are
entitled to no indemnity.

! Somewhere along the course of the voluminous and rather perplexing pleadings in this cause, Amos E.
Largent, Individually, was placed in the caption of the case. We have been unable to find in the record claims made
by Amos E. Largent, individually, or any authorization for his name to be placed in the caption. Therefore, our
reference to defendant will be to Largent Contracting, Inc., and the defendant will be referred to in the singular.
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Dement filed a motion for summary judgment on October 11, 1996, as to the origina
complaint of Largent, and TJ&L filed a motion for summary judgment on Dement’s third paty
complaint on November 12,1996. Initsmotion, Dement reliesupon the affidavit of Ty Capp, Vice-
President of Dement, and the contract between Dementand TJ& L. TJ& L, initsmotion, relies
upon discovery depositions of Mitchell Johnson, its superintendent, and Erwin Kee, the
superintendent of Public Works for Fayette County.

On November 15, 1996, plaintiff filed amotion to amend its complaint to add the defendant,
T J& L Construction Company, Inc., because of Dement’s assertion in the summary judgment
motion that T J& L Construction Company, Inc., issolely liable for any damages. TJ& L fileda
responseto plaintiff’ smotion to amend denying it wasinvol ved inany way and averring that Fayette
County actually made the arrangements for and deposited the concrete on plaintiff’ s property. The
response also avers that plaintiff’s claim against it is barred by the statute of limitations, T.C.A. 8§
28-3-105 (1). In this regard, the motion dates that the concrete was removed and placed on
plaintiff’ sproperty inthefall of 1992, and that the motion to amend comes approximately four years
after the claimed act.

Plaintiff filed a response to Dement’s motion for summary judgment, relying upon the
subcontract between Dement and T J& L and various affidavits. It relies upon proof that T J& L
IS, in reality, an employee, and Dement is responsible for its action, that there was no written
permission from the plaintiff to store concrete on the property, and that plaintiff was unaware that
the concrete was placed on his property. By order entered December 18, 1996, thetrial court, upon
consideration of the supporting affidavits, depositions, and the entire record, granted summary
judgment to Dement and, by virtue thereof, dismissed Dement’ s third party complaint against T J
& LandT J & L’sthird party complaint agai nst Fayette County.

On December 16, 1996, thetrial court entered an order granting Largent’s motion to amend
toadd T J& L asadefendant, and an amended complaint doing so wasfiled February 5, 1997. The
amended complaint? allegesthat T J& L had a contract with Dement for the removal and disposal
of the concrete, and that T J & L or M&L Construction Company® negligently or intentionally
deposited thisconcrete, along with box culverts, on plaintiff’ s property without any permission. The
amended complaint further states that plaintiff’s demand to have the concrete removed was not
honored by T J& L, and the complaint avers that the actionsof T J& L and M & L Construction
Company constitute a nuisance, a trespass, and a conversion and was a fraud and deceit. It aso
averred that T J & L was acting as the agent and employee of Dement. The amended complaint
further reiterates the various items of damages claimed by plaintiff.

2 Although the pleading is ¢yled Amended Complaint, the body of the complaint reveals that itisin fact an
amendment to the complaint because there are no allegations against the other defendant in the so-called Amended
Complaint. We are treating the pleading as an amendment to the complaint.

3 . . .
It appears from the record that M & L Construction Company never made an appearance in this cause.
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T J& L answered the amendment to the complaint by denying the material allegations
thereof and joining issuethereon. Theanswer aversthat T J& L had an oral agreement with Fayette
County to take and remove the material and properly store it and that the decision of where to store
it and the arrangements therefor were Fayette County’s alone. The answer further relies upon the
bar of the statute of limitations, T.C.A. § 28-3-105. Theanswer further aversthat if Largent suffered
damages it was because of its own negligence of at |least fifty percent.

OnJdune9, 1997, T J& L filed amotion for summary judgment whichaverred that therewere
no genuine issues as to any material fact and relies upon the pleadings and part of discovery
depositions of various witnesses which established that T J& L had an oral agreement with Fayette
County to remove the concrete rock, and that L argent gave Fayette County permission to place the
rock removed on its property.

Among other things, Largent relies upon the affidavit of Amos Largent, plaintiff’s primary
owner and executive officer, that no permission was given for the dumping of the concreteon its
property. Theaffidavit also contains conclusory statements concerning dumpingon the property by
TJ&L.

FayetteCounty filed amotion for summary judgment supported by astatement of undisputed
fact which, among other things, stated that Amos L argent granted permission for the dumping of the
concrete on the property.

By order entered December 5, 1997, T J& L was granted summary judgment, and by order
entered February 11, 1998, Fayette County was granted apartial summary judgment asto any claims
of negligence and any claims under the suit for temporary nuisance concerning the rental value of
plaintiff’s property.

The order granting summary judgment to T J & L was made afinal order pursuant to the
provisions of Tenn.R.Civ.P. 54.02. On Feburary 12, 1998, plaintiff filed amotion pursuant to Rule
60.02 to set aside the order granting T J & L asummary judgment due to “ mistake, inadvertence,
surprise, and/or inexcusable [sic] neglect.”

A nonjury trid was held on the remaining case asto Fayette County on April 21, 1998, and
on August 31, 1998, thetrial court filed Findings of Fact and Conclusions of Law, which we quote:

Based upon the entire record in this cause, the following
findings of facts and conclusions of law are made:

(1) Prior to 1991, Dement Construction Company entered into a
contract with T J& L regarding a construction contract for ahighway
project of U. S. Highway 64. T J& L wasto act as a subcontractor
to remove riprap from the construdion project.



(2 T J & L contacted agents for Fayette County, Tennessee to
determine if Fayette County would be interested in said riprap.

(3) Fayette County, Tennessee contracted with T J & L to take the
riprap and to stockpile same for later use by its Public Works
Department.

(4) Mr. Ray K ee, employee of said Department, wasinstructed by Mr.
Erwin Kee, Director of Public Works, to find a suitable location to
stockpile the riprap.

(5) The plaintiff wasowner of real estate located within the City of
Oakland, Tennessee. Some of the plaintiff’s property was located
adjacent to the Highway 64 Project.

(6) In June 1992, Mr. Ray Kee contacted the plaintiff concerning
stockpiling the concreteriprap on plaintiff’'s property.

(7) At thistime, plaintiff wasin the process of selling a portion of his
property to the City of Oakland for use as the city’ sindustria park.

(8) Plaintiff instructed Mr. Ray K eeto contact the Mayor of Oakland
to receive permission to stockpile the riprap.

(9) Mr. Kee and plaintiff visited the plaintiff’s property and plaintiff
marked the area where the riprap could be stored. This area was a
low-lying areathat needed filling.

(10) Later, Ray Kee placed wooden stakes to mark the area.

(11) The Mayor of Oakland also gave permission f or the stockpiling.
(12) Trucks owned by Fayete County, as well as independent
trucking firms, began hauling the riprap to the areain June 1992, and
continued until September 1992.

(13) In December, plaintiff sold the southern tract of hisland to the
City of Oakland as part of itsindustrial pak. The middle of concrete
riprap was stockpiled on the boundary line of Oakland and plaintiff.

(14) In March 1994, plaintiff contracted to sell the remainder of this
tract to David McDowell.



(15) A survey in Junereveal ed that the boundary linefor the proposed
tract to McDowell ran through the center of the concrete.

(16) Sewer lines could not be placed on this property until the
concrete was removed.

(17) Plaintiff’s contract with McDowell was contingent upon the
availability of the sewer.

(18) For several months, plaintiff discussed with various agenciesthe
necessity of the removal of the concrete.

(29) In September 1994, plaintiff contacted Mr. Erwin Kee, Director
of Public Works of Fayette County, and requested the removd.

(20) Fayette County advertised for bids for the removal of the
concrete.  On October 20, plantiff began to remove the concrete
riprap by taking several loads to the City lagoon and some loads to
the front of his property.

Fayette County also removed several loads of the concrete riprap
pursuant to an accepted bid.

Plaintiff also contracted with a private contractor to remove the
remainder for Two Thousand Seven Hundred and Sixty Dollars
($2,760.00).

THE COURT FURTHER FINDS THAT:

(1) That plaintiff gave permission to Fayette County to stockpile the
concrete ri prap on the subj ect property.

(2) The plaintiff dways had knowledge of thelocation of theconcrete
stockpile.

(3) Therewas no agreement between Fayette County and the plaintiff
as to any spedfied length of time that the concrete stockpile could
remain on the subject property.

(4) No demandsweremade on Fayette County to removethe conarete
until September or October 1994.

WHEREFORE, THE COURT FINDS:
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(1) That Fayette County did not create anuisance on said property.
(2) Plaintiff acquiesced in the placement of the concrete.
(3) Judgment shall be entered for the defendant.
A fina judgment was entered September 29, 1998 in favor of def endant, Fayette County.

On October 20, 1998, plaintiff filed a“Motion for New Trial; To Alter or Amendand/or To
Correct Findings of Fact and Conclusions of Law,” which the trial court denied by order entered
January 12, 1999.

On January 25, 1999, T J& L filed amotion to assess discretionary costs to which plaintiff
responded on February 9, 1999. Notice of appeal was filed February 9, 1999.

On September 28, 1999, thetrial court entered an order granting plaintiff’ s motion, pursuant
to Rule 60.02, to set aside the summary judgment in favor of defendant, T J& L, and in the same
order, again granted summary judgmenttoTJ & L .

Paintiff presents five issues for review, which we restate only to the extent of presenting
them as aquery.

|. Whether the court erred in granting summary judgment in favor of
T J& L construction company when the proof showed it stock piled
concreteon the plaintiff’ s property without permission, alease or any
right at dl?

[1. Whether thetrial court erred in granting discretionary coststo T
J & L construction company, Inc. pursuant to Rule 54.04 of
Tennessee Rules of Civil Procedure in that the defendant’ s expenses
were incurred prior to his being made a defendant and were mostly
incurred defending against a third party complaint against T J& L
construction company, Inc. and thereforethey were neither reasonable
nor necessary expenses regarding the complaint later filed against
said defendant?

[11. Whether the courterred in granting summary judgment aganst the
plaintiff in favor of the defendant, Dement Construction Company,
Inc. when it had it agent T J& L construction Company, Inc. stock
piled concrete on the plaintiff’ s property without permission, alease
or any right & all?



IV. Whether the court erred in grating partial summary judgment in
favor of the defendant, Fayette County, Tennessee upon the issue of
negligence when the proof showed it stockpiled concrete on the
plaintiff’s property without permission and then refused to removeit
in atimely manner after being informed that the plaintiff stood to
loose agreat deal of money and that time was of the essence and the
trial court erred in ruling that the plaintiffs could not testify regarding
the rental value of hisreal property, could not introduce evidence of
its rental value and could not introduce of loss of value of his real
property due to the temporary nuisance?

V. Whether the trial court erred in granting judgment after a trial
upon the merits for the defendant, Fayette County, Tennessee against
the plaintiff upon the issue of a temporary nuisance when the
preponderance of the evidence at trial showed that the defendant
illegally placed concrete on the plaintiff’s property without his
permission and when it was shown at trial the nuisance could have
been abated by the expenditure of labor and money?

Appellee T J& L presents oneissuefor review which, as stated in its brief, is:

1. That the honorabletrial court abused itsdiscretion in setting aside
the order granting summary judgment to T J & L Construction
Company, Inc., after the time for appea had expired, based upon
Tennessee Rules of Civil Procedure 60.02.

Wefirst addresstheissue by appellee, TJ& L . Appellee states that the trial court abused
itsdiscretion by setting aside the summaryjudgment “ asthetimefor appealing had expired.” While
we agree with the appellee that the trial court may have abused its discretion, it was not because the
timefor appealing had expired. Tenn.R.Civ.P. 60isapplicableonly tofinal judgments; that is,those
judgmentswhere thetime for appeal hasexpired. Plaintiff’s motion to set aside the final judgment
ispremised solely on thefact that when plaintiff’ sattorney approved the order he did not realize that
it contained the Tenn.R.Civ.P. 54.02 language. The purpose of having counsel approve proposed
orders for entry is to assure the trial court that the order or judgment properly states the court’s
ruling. In this case, plaintiff’s attorney approved the order for entry and so certified that it was
correctly prepared. Thissituation issomewhat anal ogousto one signing acontract and later seeking
to avoid obligation under the contract by claiming to have been unaware of the contents of same.
Theruleissuccinctly set out inGilesv. Allstatel ns. Co., Inc., 871 SW.2d 154, 156 (Tenn. Ct. App.
1993) wherein the Court said:

Thissameissue has been before thecourtsin thisjurisdiction
innumerous casesand they have consistently held: “[ T]hat if, without
being the victim of fraud [the insured] fails to read the contract or
otherwiseto learn its contents, he signs the same at his peril and is
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estopped to deny his obligaion, will be conclusively presumed to
know the contents of the contract, and must suffer the consequences
of his own negligence. (Citations omitted).

Under these circumstances, we feel tha thetrial court ered in setting aside the previously granted
final order of summary judgment.

Moreover, it appearsthat thetrial court had nojurisdictionto consider the Rule 60.02 motion.
In Spencev. Allstate Ins. Co., 883 S.W.2d 586 (Tenn. 1994), our Supreme Court so hel d, stating:

Therefore, we hold that a trial court has no jurisdiction to
consider a Rule 60.02 motion during the pendency of an appeal. If a
party wishesto seek relief from the judgment during the pendency of
an appeal, he should apply to the appellate court for an order of
remand. We stress that because the trial court will most likely bein
a better position to quickly assess the merits of such amotion, leave
should be freely granted by the appellate court if the motion is not
frivolous on its face.

Id. at 596.

Accordingly, the order of thetrial court setting aside the initial summary judgment granted
toT J& L isreversed, and plaintiff’s complaint against T J& L is dismissed.

Wewill next consider Largent’ sfifth issue of whether in anonjury trial thetrial court erred
in granting judgment to Fayette County on the issue of temporary nuisance.

Sincethiscase wastried by the court sitting without ajury, we review the case de novo upon
the record with a presumption of correctness of the findings of fact by the trial court. Unless the
evidence preponderates against the findings, we must affirm, absent error of law. T.R.A.P. 13(d).

A nuisanceis defined as “anything whi ch annoys or disturbsthe free use of one's property,
or which rendersits ordinary use or physical occupation uncomfortable.” Oakley v. Simmons, 799
SW.2d 669, 671 (Tenn. Ct. App 1990) (citing Caldwell v. Knox Concrete Products, Inc., 391
S.W.2d 5, 54 Tenn. App. 364 (1964)). In orde to congtitute a nusance, there must be some
affirmative act on the part of those charged. Rector v. City of Nashville,23 Tenn. App. 495, 134
S.W.2d 892 (1939). Generaly, negligence is not involved in nuisance actions as a nuisance is a
condition and not an act or failure to act. Cuffman v. City of Nashville, 26 Tenn.App.367, 175
SW.2d 331 (1943). “Theelement of anuisanceisthewrongful use of one' s property or right to the
injury of another.” Campbell County v. Ridenour, 22 Tenn.App 250, 120 S.wW.2d 1000, 1003
(Tenn. Ct. App. 1938). A temporary nuisanceisaninjuryto property that can be corrected with the
expenditure of labor or money. Caldwell v. Knox Concrete Prod. Inc., 54 Tenn. App. 393, 391
SW.2d 5 (1964). The measure of damagesfor atemporary nuisanceistheinjury to the value of the
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use and enjoyment of the property, properly determined by therental value of the property and to
what degree the rental valueis diminished. Anthony v. Construction Products, Inc., 677 SW.2d
4,10 (Tenn. Ct. App. 1984).

Largent’ sentire caseis predicated upon the placing of the concrete on his property without
hispermission. Testimony wasintroduced by Largent on the one hand and by FayetteCounty onthe
other which created a conflict in the tegimony as to whether permission was granted by Largent to
Fayette County. When the resolution of the issues in a case depends upon the truthfulness of
witnesses, the trial judge, who has the opportunity to observe the witnesses in their manner and
demeanor whiletestifying, isin afar better position thanthis Court to decide thoseissues. McCaleb
v. Saturn Corp., 910 SW.2d 412, 415 (Tenn. 1995); Whitaker v. Whitaker, 957 SW.2d 834, 837
(Tenn. Ct. App. 1997). Theweight, faith, and credit to be given to any witness stestimony liesin
thefirst instance with thetrier of fact, and the credibility accorded will be given great weight by the
appellate court. I1d.; In re Estate of Walton v. Young, 950 S.W.2d 956, 959 (Tenn. 1997).

Fromour review of therecord, we cannot say that theevidence preponderatesagainst thetrial
court’ s findings of facts, and, therefore, the judgment for Fayette County should be affirmed.

In considering appellee’ s issue for review, we have disposed of Issue No. I.  Concerning
IssueNo. II, we have reviewed the record concerning the question of discretionary costs and cannot
find that thetrial court abused its discretion in awarding di scretionary coststo T J& L Construction
Company. Accordingly, thisissue iswithout merit.

Asto Issue No. I11 regarding the summary judgment entered in favor of defendant, Dement
Construction Company, we have heretofore determined that there is a final order of summary
judgment in favor of defendant, T J& L . The only allegation against Dement Construction
Company isthat itsliability ispredicated upon theaction of itsalleged agent, TJ& L. Theprincipa
or master cannot, asamatter of law, beliablefor the alleged negligence of hisservant or agent when
it has been judicially determined that the servant was not negligent. See Cantrell v. Burnett &
Henderson Co., 187 Tenn. 552, 216 S.W.2d 307 (1948). Thisissueiswithout merit.

Considering Issue No. 1V, whether the court erred in granting partial summary judgment to
FayetteCounty ontheissue of negligence, depends upon whether permission was granted to Fayette
County by Largent to storethe concrete on the property. That issue has been judicially determined
asnoted in our consideration of IssueNo. V. Wherethere hasbeen ajudgment on acontrollingissue
of fact, a plaintiff in that suit is judicially bound by such finding in the subsequent suit by such
plaintiff against even adifferent defendant. See Hammonsv. Walker Hauling Co., 196 Tenn. 26,
263 S.W.2d 753 (1953).

In sum, the order of thetrial court setting aside the initial summary judgment grantedto T
J & L Construction Company is reversed, and plaintiff’s complaint against T J & L is dismissed.
The judgments of the trial court in all other respects are affirmed in ther entirety. The case is
remanded to the trial court for such further proceedings as may be necessary. Costs of the appeal
are assessed against appd lant, Largent Contracting, Inc., and its surety.
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W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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